
Search  

Membership Professional Development Conferences Publications Bookstore Calendar FAQ Contact Us

 

Shop Now

 

All news

Scheindlin Issues Landmark Opinion on Custodian Self-
Collection
Jul 25, 2012
United States District Court Judge Shira Scheindlin, who sits in the Southern District of New York, issued
a landmark e-discovery decision on Friday, July 13, addressing the inadequacy of many search efforts
and suggesting the use of predictive coding as a potential remedy.

United States District Court Judge Shira Scheindlin, who sits in the
Southern District of New York, issued a landmark e-discovery decision
on Friday, July 13, addressing the inadequacy of many search efforts
and suggesting the use of predictive coding as a potential remedy.

According to a July 17 article in Law Technology News, this decision in
National Day Laborer Organizing Network et al. v. United States Immigration
and Customs Enforcement Agency, et al. addresses the adequacy of self-
collection by government entities in the context of the Freedom of
Information Act (FOIA). The plaintiffs filed FOIA requests with the U.S.
Immigration and Customs Enforcement Agency, U.S. Department of
Homeland Security, the Executive Office for Immigration Review, the
Federal Bureau of Investigation, and the Office of Legal Counsel.

In this opinion, Scheindlin found that some of the searches in question
were adequate and some were not, and then she went on to talk about
search efforts in general.

Scheindlin wrote this about whether government custodians could be
trusted to conduct appropriate searches:

"There are two answers to defendants' question. First, custodians
cannot 'be trusted to run effective searches,' without providing a
detailed description of those searches, because FOIA places a burden on
defendants to establish that they have conducted adequate searches;
FOIA permits agencies to do so by submitting affidavits that 'contain
reasonable specificity of detail rather than merely conclusory
statements.' … it bears repetition: the government will not be able to
establish the adequacy of its FOIA searches if it does not record and
report the search terms that it used, how it combined them, and
whether it searched the full text of documents.

"The second answer to defendants' question has emerged from
scholarship and case law only in recent years: most custodians cannot
be 'trusted' to run effective searches because designing legally sufficient
electronic searches in the discovery or FOIA contexts is not part of their
daily responsibilities. Searching for an answer on Google (or Westlaw or
Lexis) is very different from searching for all responsive documents in
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the FOIA or e-discovery context.”

The opinion does draw attention to a number of factors that can assist
parties in establishing the adequacy of self-collection efforts if they
choose that method to comply with discovery requirements:
 

1. Affidavits describing search efforts should be clear and complete to support the adequacy of the
results offered. To further this goal:

1. “In their affidavits, agencies must ‘identify the searched files and describe at least generally the
structure of the agency’s file system’ which renders any further search unlikely to disclose
additional relevant information.” (Katzman v. Central Intel. Agency, 903 F. Supp. 434, 438
(E.D.N.Y. 1995) (quoting Church of Scientology v. Internal Revenue Serv., 792 F.2d 146, 151 (D.C.
Cir. 1986)).)

2. “They must establish that they searched all custodians who were reasonably likely to possess
responsive documents.” (See Banks v. United States Dep’t of Justice, 700 F. Supp. 2d 9, 15
(D.D.C. 2010).)

3. “And they must ‘set[] forth the search terms and the type of search performed.’” (Iturralde v.
Comptroller of Currency, 315 F.3d 311, 313-14 (D.C. Cir. 2003).)

4. Do not rely entirely on simple keyword searching. The opinion states, “Simple keyword searching
is often not enough: ‘Even in the simplest case requiring a search of on-line e-mail, there is no
guarantee that using keywords will always prove sufficient.’ There is increasingly strong evidence
that '[k]eyword search[ing] is not nearly as effective at identifying relevant information as many
lawyers would like to believe.’”

5. Follow emerging best practices and technology to overcome shortcomings of simple keyword
searching. Such practices can include predictive coding, latent semantic indexing, statistical
probability models, and machine learning tools to find responsive documents.

6. Work with opposing counsel to agree on search strategies for identifying responsive documents.
She says, “…There is a ‘need for careful thought, quality control, testing, and cooperation with
opposing counsel in designing search terms or keywords to be used to produce emails or other
electronically stored information.’”

This opinion is not likely to be the last word on the issue of self-
collection. There is a growing body of case law on the dangers of self-
collection. (See, e.g., Green v. Blitz, U.S.A., Inc., 2011, U.S. District
Texas, Lexis 20353). Although the classic analogy is that self-collection
is equivalent to the fox guarding the hen house, it also appears there
may be ways to conduct self-collection in responsible ways.  

The overall area of litigation readiness and responsiveness is one that is
ripe for involvement by information governance professionals. When
collection efforts are underway, they can provide organization to the
overall process and documentation of the efforts. In addition,
information governance professionals have the most comprehensive
insight into the organization’s recordkeeping practices. For additional
insight into how to assist your organization’s litigation efforts, consult
the following publications, available from ARMA International’s online
bookstore:

7 Steps for Legal Holds of ESI and Other Documents, John Isaza, Esq. & John Jablonski, Esq.

Records Management Responsibility in Litigation Support (an ARMA International guideline)

Legal Holds and Spoliation, John J. Isaza, Esq. (an ARMA International Educational Foundation
research report)

“The Information Governance Maturity Model: A Foundation for Responding to Litigation,” Ronald J.
Hedges, (an ARMA International white paper)

Here is helpful information from a Document article by ARMA
International CEO Marilyn Bier, “Eight Principles for Minimizing Risk”:
Organizations depend on information to manage day-to-day operations,
comply with regulations, gauge financial performance and monitor
strategic initiatives. This critical information resides in the organization's
business records.
Increasingly, organizations must defend their recordkeeping practices to
regulatory and other oversight organizations and respond to discovery
demands. Excessive discovery costs for records that should have been
disposed, regulatory sanctions against organizations that cannot
produce required documentation or poor business decisions based on
incorrect or incomplete information are all risks that can be managed by
effective information governance processes.
ARMA International's eight Generally Accepted Recordkeeping Principles
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can help you to establish and monitor an effective information
governance program in your organization.

1. Principle of Accountability: An organization shall assign a senior
executive who will oversee a recordkeeping program and delegate
responsibility to appropriate individuals, adopt policies and
procedures to guide personnel and ensure auditability.

2. Principle of Transparency: The processes and activities of an
organization's recordkeeping program shall be documented in an
understandable manner and be available to all personnel and
appropriate interested parties.

3. Principle of Integrity: A recordkeeping program shall be
constructed so the records and information generated or managed
by or for the organization have a reasonable and suitable
guarantee of authenticity and reliability.

4. Principle of Protection: A recordkeeping program shall be
constructed to ensure a reasonable level of protection to records
and information that are private, confidential, privileged, secret or
essential to business continuity.

5. Principle of Compliance: The recordkeeping program shall be
constructed to comply with applicable laws and other binding
authorities, as well as the organization's policies.

6. Principle of Availability: An organization shall maintain records
in a manner that ensures timely, efficient and accurate retrieval of
needed information.

7. Principle of Retention: An organization shall maintain its records
and information for an appropriate time, taking into account legal,
regulatory, fiscal, operational and historical requirements.

8. Principle of Disposition: An organization shall provide secure and
appropriate disposition for records that are no longer required to be
maintained by applicable laws and the organization's policies.
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