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Thou Shalt Not Self-Collect(In Most Cases)

The standard in discovery 
is reasonableness, not 
perfection.  However, when 
a party self-collects data, 
the standard approaches 
perfection as later identified 
failures generally create an 
impression of impropriety, 
or so it is argued by the 
adversary.  Most Courts find 
this a persuasive argument.  

Very few are surprised when the smoking gun isn’t 
produced by the shooter.  While most parents and 
law professors strive to instill the honesty of a six-
year-old George Washington, many a spoliation case 
would support the notion that self-interest can often 
trump honesty at any age. 

Collection is the copying of the producing party’s 
business data or the use of a more stringent forensic 
process, both designed to maintain the integrity 
and chain of custody of the data.  Collection is 
conducted after preservation. Preservation is the 
obligation to maintain all data that is potentially 
relevant to a potential or actual dispute.  One of 
the ways the preservation obligation is triggered is 
upon the initiation of litigation or the knowledge of 
anticipated litigation.  Collection is different than 
processing.  Processing is the step where filters 
are applied to narrow the scope of documents to 
be reviewed by the attorneys.  Collection is the 
foundation upon which parties pull from to build 
their case --an improper collection results in a house 
built on sinking sands.

Self-collection is done by the use of custodians or 
the responding parties’ IT personnel who actually 
identify and determine the data to be copied, and 
is subject to attack given their inherent bias as an 
adversary to litigation.  The issue arises where the 
collection is conducted by someone who does not 

typically do this type of work, who may be involved 
in the issues being litigated, and where discretion 
is exercised as to what is copied. Custodians are 
invaluable in determining what data sources should 
be collected.  However, the safer course of action 
is to hire a third-party vendor who has no stake in 
the outcome of the litigation who, working with the 
custodian and attorney, can copy the data divorced 
of bias in addition to the experience in doing so.  A 
qualified vendor can provide a defensible collection 
process in less time and at less cost.  Self-collection 
can be appropriate, as will be discussed later.

The Data Explosion Has Shifted the 
Reasonableness of Self-Collection

Where properly executed self-collection was 
considered an appropriate way to produce evidence 
ten years ago, the exponential growth of electronically 

stored information (ESI) has complicated the 
situation. In the past, before ESI was substantially 
the main form of business data, a responding party 
could simply go to their filing cabinets or warehouses 
and copy the documents for their attorneys’ review.  
Today, where 99% of all business data is ESI and 
the volume of information is exponentially larger, 
manual collection and review is impracticable and 

Self Collection, Can You Really Afford It?



© 2012 Ropers Majeski Kohn Bentley PC. All Right reserved.  Draft - Not for Publication.

inefficient.  The way we do business now, and hence 
litigate cases, has changed dramatically as a result 
in the exponential volume growth of data.  A recent 
Wall Street Journal article explained that, at this 
time in our history, we are generating more data 
every 10 minutes than every written work and image 
created from the dawn of time until 2003.  Wall 
Street Journal, Defying the Doomsayers, MICHAEL 
SHERMER, February 27, 2012, see also, The 
Economist, Data, Data Everywhere, Kenneth Cukier, 
Feb. 25th, 2010.  The size of the digital universe this 
year will be tenfold what it was just five years earlier.  

The current level of scrutiny was not necessary in 
an era when most searches took place “by hand.” 
National Day Laborer Organizing Network et al. 2012 
U.S. Dist. Lexis. at 43  In the past, courts largely 
relied on the discretion of the searching parties to 
determine whether a document was responsive; but 
at least in that era, courts knew that the searching 
parties were actually looking at the documents 
with their eyes. Id. Today, custodians rely on their 
search terms and the computer to produce a subset 
of potentially responsive records that they then 
examine for responsiveness. Id.  

Self-Collection Makes Employees a Poor Choice 
for Collection

In Northington v. H&M International, 2011 U.S. Dist. 
LEXIS 14366 (N.D. Ill. Jan. 12, 2011), the defendant 
was sanctioned monetarily and by adverse inference 
for self-collection.  The Court adopted the following 
reasoning:

It is unreasonable to allow a party’s 
interested employees to make the 
decision about the relevance of 
such documents, especially when 
those same employees have the 
ability to permanently delete 
unfavorable email from a party’s 
system .... Most non-lawyer 
employees, whether marketing 
consultants or high school deans, 
do not have enough knowledge 
of the applicable law to correctly 
recognize which documents are 
relevant to a lawsuit and which 
are not. Furthermore, employees 
are often reluctant to reveal their 
mistakes or misdeeds.

Id. at 48.  Citing Jones v. Bremen High Sch. 
Dist., 228, 2010 U.S. Dist. LEXIS 51312, *22 
(N.D. Ill. May 25, 2010).  

Relevancy Determination is the Practice of Law

Judge Scheindlin, who is often credited in 
spearheading eDiscovery developments in the 
Federal Courts, recently issued an opinion in National 
Day Laborer Organizing Network, et al. v. United 
States Immigration and Customs Enforcement 
Agency, et al., 2012 U.S. Dist. Lexis 97863 (SDNY, 
July 13, 2012) where she discussed self-collection 
issues.  “Most custodians cannot be ‘trusted’ to 
run effective searches because designing legally 
sufficient electronic searches in the discovery or 
Freedom of Information Act (“FOIA”) contexts is not 
part of their daily responsibilities.” Id. at 47  This 
is because self-collection inherently requires the 
custodian to make legal conclusions as to what is 
relevant.  Furthermore, self-collection always ends 
up costing more because custodians tend to either 
over disclose or under disclose as an artifact as to 
their lack of memory or understanding.  Many times 
custodian knowledge is susceptible to memory loss, 
which as the case law would indicate often becomes 
refreshed after discovered by the adversary.  In most 
cases spanning years, there may be communications 
that have long since pasted from memory that 
would be responsive to a parties’ requests, or key to 
defenses.  New technologies or technology assisted 
review (“TAR”) can help control costs, but they will 
never replace the attorney’s obligations to review 
for relevance and other legal issues, but they can 
narrow the scope of required review significantly.  
The use of advanced analytical software applications 
and linguistic tools in screening for relevant 
documents will not be excluded either accidentally 
or otherwise.  The filtering or identification of which 
documents should be reviewed by the attorney 
should take place during processing, not during 
the collection process. By applying limitations 
or making determination of relevance by having 
clients do the collection we increase the chances of 
attack by plaintiff.  There is no assertion that TAR 
provides a standard of perfection, but it does create 
a presumption of reasonableness when operated 
by a disinterested third party with no stake in the 
outcome of the litigation.  It also goes without saying 
that TAR is just as susceptible of bias if operated 
incorrectly.
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Penny Wise, Litigation Foolish

The cost of eDiscovery often motivates self-collection.  
“Many lawyers, as well as institutional, organizational, 
or governmental litigants, view preservation 
obligations as one of the greatest contributors to the 
cost of litigation being disproportionately expensive 
in cases where ESI will plan an evidentiary role.” 
Victor Stanley, Inc. v. Creative Pipe, Inc., “Victor 
Stanley II”, 2010 U.S. Dist. LEXIS 93644 (D. Md. 
Sept. 9, 2010).   While clients clearly want to control 
the cost of collection, self-collection typically has a 
much greater cost than many appreciate.  Of recent, 
vendors have offered a pricing model based on the 
custodian, not by the volume of data, so regardless 
of the volume, the price is usually a fraction of the 
cost to the company in attempting to self-collect. 
The client and attorney, working together, can 
control cost and volume by identifying and limiting 
the collection to the relevant custodians, while 
relying on preservation mechanisms to safeguard 
custodians that may later be shown to be relevant.

The biggest cost is not at the collection phase but 
during processing.  The reality, however, is that even 
during processing it would cost far less to narrow 
the relevant data set for attorney review prior to 
production by using analytical software applications.  
For example, a linear review of all documents 
equivalent to a megabyte of data may take over 
twenty to thirty hours of review.  In contrast, the 
use of TAR can narrow the volume of documents to 
be reviewed to as little as five to ten hours.  In short, 
when applied correctly, the cost of the analytical 
tools over the life of the litigation will always be less 
expensive.

Discovery About Discovery 

Self-collection is susceptible to attack by opposing 
counsel as it is often seen as analogous to the Fox 
Guarding the Hen House.  Often the person 
collecting the document  
is subject to deposition 
t o  a t t a c k  t h e 
reasonableness of the 
manner of collection.  
This is the very reason 
attorneys avoid direct 
data collection for their 
clients, as the facts 
s u r r o u n d i n g  t h e 
manner of collection are a factual issue upon which 
an adversary may explore upon a reasonable belief 
that the collection was suspect. Authentication is 
another key issue aggravated by self-collection. 
Maintaining the chain of custody and collection and 
processing protocols is paramount. Self-collection 
exposes clients to the risk of becoming a witness as 
to the authentication of the collection. Whoever 
relies on the evidence will have the burden to 
authenticate the evidence before it is admitted at 
trial or before the Court.

In the American discovery system, where discovery 
efforts are trust-based, room for error is quite high,1 
and failure to produce is almost always argued as 
done in bad faith.  As is often referenced, where 
there’s smoke, there’s fire. The Court’s skepticism 
is based in part on the 
cheaper available tools 
to allow collection by an 
uninterested party than 
it would cost the client 
t o  do  i t ,  t he reby 
avoiding the appearance 
of impropriety.   

Self-collection by its 
very nature elicits the 
specter of bias, and is 
a factor as to culpability 
relating to any discovery violation that may be 
claimed by your adversary. The author would argue 
that there is a presumption of reasonableness in 

1  In re Google, Misc. Docket No. 106 (Fed. Cir. Feb. 6, 
2012).  (Inadvertent production of Internal Google email was 
not privileged).
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using a third party for collection, rather than self-
collection.  Therefore, self-collection tends to breed 
discovery about discovery.

Allowable Self-Collection Protocols

There are companies that maintain internal 
collection processes of ESI.  To be appropriate, 
the self-collection is done by employees who have 
had specific training as to the legal procedures 
and protocols implicated and apply them as part of 
their day-to-day employment.  Furthermore self-
collection can be appropriate where the company’s 
employee tasked with the collection had no 
involvement relating to the issues in the litigation.  
While organizations are finding that managing 
collections internally—when done right—can be 
defensible, the cost of doing so is usually a barrier 
to do so. To review, self-collection may be defensible 
when the following criteria are met:

1. Centralize Access to Data and Prevent Data 
Migration. Employees’ use of webmail or USB 
devices prevent effective centralized data to 
gather for collection.

2. Use Unbiased Collection by Uninvolved Employ-
ees.  Using an Employee that was involved, even 
peripherally, to the issues in dispute in the pend-
ing litigation makes everything they do suspect.

3. Process Over Employee Decision Making.  The 
process of collection should be automated with 
the oversight of attorneys which are document-
ed and reproducible.

4. Test Your Data.  Make sure that you get predict-
able results.  Sampling the data, for example, 
demonstrates to the Court the reasonableness 
of the process

Conclusion:

Given the real cost involved with self collection upon 
final calculation very few cases would justify the risk.


